Yale Law Journal Company, Inc. 


Equity. Powers under the Doctrine of Parens Patriae 
Source: The Yale Law Journal, Vol. 35, No. 2 (Dec., 1925), pp. 235-236 


Published by: Yale Law Journal Company, Inc. 


Stable URL: http://www.jstor.org/stable/789514 
Accessed: 12-02-2016 10:06 UTC 


Your use of the JSTOR archive indicates your acceptance of the Terms & Conditions of Use, available at http://www. jstor.org/page/ 
info/about/policies/terms.jsp 


JSTOR is a not-for-profit service that helps scholars, researchers, and students discover, use, and build upon a wide range of content 
in a trusted digital archive. We use information technology and tools to increase productivity and facilitate new forms of scholarship. 
For more information about JSTOR, please contact support @jstor.org. 


Yale Law Journal Company, Inc. is collaborating with JSTOR to digitize, preserve and extend access to The Yale Law Journal. 


http://www.jstor.org 


This content downloaded from 130.240.43.43 on Fri, 12 Feb 2016 10:06:03 UTC 
All use subject to JSTOR Terms and Conditions 


RECENT CASE NOTES 2390 


People v. Dederick (1900) 161 N. Y. 195, 55 N. E. 927. Thus it is a proper. 
subject matter for a sale. Howard v. Taylor (1890) 90 Ala. 241, 8 So. 36. 
And it may be disposed of by will. Bradbury v. Wells (1908) 138 lowa, 673, 
115 N. W. 880. There seems to be nothing inherent in the nature of good 
will which prevents it from being considered as property in matters of 
eminent domain also. The difficulty of the speculative nature of the claim 
has not been found insurmountable in other jurisdictions. Rex. v. Condon 
(1909) 12 Can. Exch. 275; White v. Commissioners of Public Works (1870,. 
Exch.) 22 L. T. 591. The American view seems too narrow, since it results 
in a taking of recognized economic values without compensation. 


EQUITY—POWERS UNDER THE DOCTRINE OF PARENS PATRIAE.—The plain- 
tiff brought action against his wife to share in the custody of their children. 
The trial court granted the defendant’s motion for judgment on the plead- 
ings. The Appellate Division reversed this judgment. Held, that the judg- 
ment of the Appellate Division be reversed and that of the trial court af- 
firmed, since the court had no statutory authorization to make such an 
award; even though the inherent equity powers of the court, under the 
doctrine of parens patriae, might be invoked by a petition reciting that the 
interests of the child demanded the relief requested. Finlay v. Finlay 
(1925) 240 N. Y. 429, 148 N. E. 624. 

In feudal times, the king, by virtue of being protector of all his subjects, 
undertook to care for and defend them. Infants, especially, came within 
the scope of the crown’s benevolence; and the chancellor, as the king’s 
personal representative, had power to act for such infants without special 
authorization. Eyre v. Countess of Shaftesbury (1722, Ch.) 2 P. Wms. 103; 
2 Fonblanque, Treatise of Equity (1835) Bk. II, Pt. II, ch. 2, sec. 1, note a. 
The statute of 32 Hen. 8, c. 46, establishing a Court of Wards, took over 
this jurisdiction of the chancellor to whom it again reverted upon the 
abolition of this court. Morgan v. Dillon (1724, Ch.) 9 Mod. 135; 3 
Blackstone, Commentaries, *427. The origin of this jurisdiction has been. 
likened to that over insane persons; but the latter was originally vested in 
the immediate overlords, was granted to the crown by act of Parliament, 
and was exercised by the king through a special commission to the chancel- 
lor. Fonblanque, loc. cit. supra. It has also been put on the ground that 
a guardianship is a trust, although the property element is obviously lack- 
ing. Duke of Beaufort v. Berty (1721, Ch.) 1 P. Wms. 703. One famous 
authority has called it a mere usurpation. 1 Butl. & Harg., Co. Litt., *88B, 
note 70, par. 16. Whatever the origin, this jurisdiction was well established 
by the beginning of the eighteenth century. Teynham v. Lennard (1724, H. 
L.) 2 Bro. P. C. 5389; Wellesley v. Wellesley (1828, H. L.) 2 Bli. (N. 8.) 124, 
It has been generally recognized in the United States. Cowls v. Cowls (1846) 
8 Ill. 485; Wileow v. Wilcox (1856) 14 N. Y. 575. But because of statutes 
empowering other courts to care for infants, equity’s jurisdiction has fallen 
into disuse. Berry v. Johnson (1866) 53 Me. 401; Ex parte Dawson (1855, 
N. Y.) 3 Bradf. 130. The power to act, if invoked, has nevertheless con- 
tinued unimpaired. Jensen v. Early (1924, Utah) 228 Pac. 217. A pe- 
titioner can appeal to this jurisdiction by a bill in equity, a writ of habeas 
corpus, or a petition without a bill. Wilcox v. Wilcox, supra; Earl of 
Shaftesbury v. Shaftesbury (1725, Ch.) Gilb. Rep. 172. Theoretically, on 
a writ of habeas corpus the chancellor releases the infant from its re- 
straint, and, having taken jurisdiction, proceeds to determine the rights of 
the parties litigating. Under the petition, however, the rights of the parties 
are determined only incidentally. Queen v. Gyngall (1893) L. R. 2 Q: B. 
232. But in practical effect there is little difference. This equitable relief 
may be invoked by any interested person. In re Green (1923) 192 Calif. 
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714, 221 Pac. 908; Baird v. Baird (1868) 19 N. J. Eq. 481. The welfare 
of the child is sufficient to induce equity to act, even though no property 
rights are involved. Ex parte Badger (1920) 286 Mo. 139, 226 S. W. 936. 
But poverty of the parents alone is no ground for equity’s intervention. 
Ex parte Kirschner (1920, N. J. Eq.) 111 Atl. 787. As betwen parent 
and stranger, the “natural” right of the parent to custody prevails, unless 
by agreement or conduct he has divested himself thereof. Hickey v. Thayer 
(1911) 85 Kan. 556, 118 Pac. 56; Jensen v. Early, supra. But the infant’s 
welfare may influence the court to refuse custody to a parent in favor of a 
stranger. In re Williams (1910) 77 N. J. Eq. 478, 77 Atl. 850. As between 
two parents, living apart, as in the instant case, despite the father’s common 
law right of custody, the child’s best interests are paramount. In re Pin- 
nell’s Guardianship (1921) 52 Calif. App. 177, 198 Pac. 215. 


INSURANCE—FORFEITURE OF POLICY FOR NON-PAYMENT OF PREMIUM NOTES. 
—A life insurance policy provided that if premiums were not paid when due, 
the policy should ipso facto become null and void. By statute it was 
provided that the “policy shall constitute the entire contract”. On one 
premium date the insured executed and delivered to the defendant a note 
with a provision that if not paid when due, the defendant should be released 
from all responsibility under the policy. The note was not paid. The in- 
sured died shortly thereafter, and the plaintiff, as beneficiary, sought to 
recover on the policy. The lower court gave judgment for the plaintiff, 
and the defendant appealed. Held, that the judgment be affirmed, as the 
note was received as absolute payment of the premium, and the provision 
in the note was nugatory. Ritter v. American Life Ins. Co. (1925, S. D.) 
203 N. W. 503. 

Where neither the premium notes nor the policy provide that the policy 
shall lapse on non-payment of the notes at maturity, default in payment 
will not terminate the policy. Arkansas Ins. Co. v. Cox (1908) 21 Okla. 
873, 98 Pac. 552; Intersouthern Life Ins. Co. v. Duff (1919) 184 Ky. 227, 
211 S. W. 738. But if such a provision is found in the policy, or policy and 
note, forfeiture will occur on non-payment of the note. Pitt v. Berkshire 
Life Ins. Co. (1868) 100 Mass. 500; Crafton v. Home Ins. Co. (1922) 199 
Ky. 517, 251 S. W. 992. Where, however, the condition is in the premium 
note only, there is a sharp conflict as to its effect. Some courts, in the 
absence of statute, have held such provisions nugatory on the ground that 
the policy and application constitute the entire contract. Home Fire Ins. 
Co. v. Stancell (1910) 94 Ark. 578, 127 S. W. 966. Sometimes, as in the 
instant case, statutes require this construction. Coughlin v. Reliance Life 
Ins. Co. (1925, Minn.) 201 N. W. 920. Consequently, the note when received 
is held to be payment of the premium. Arnold v. Empire Life Ins. Co. 
(1908) 3 Ga. App. 685, 60 S. E. 470. But the better view, it would seem, 
is to give effect to provisions in premium notes, stipulating for forfeiture in 
case of default in payment, on the theory that the note is a separate agree- 
ment whereby the due date for the payment of the premium is extended. 
Holly v. Metropolitan Life Ins. Co. (1887) 105 N. Y. 487, 11 N. E. 507; 
Resseler v. Fidelity Life Ins. Co. (1903) 110 Tenn. 411, 75 S. W. 785. 
Failure to pay the note, which is failure to pay the premium, should and 
does result in forfeiture. Hale v. Michigan Farmers’ Mutual Ins. Co. 
(1907) 148 Mich. 453, 111 N. W. 1068; Underwood v. Security Life & 
Annuity Co. (1917) 108 Tex. 381, 194 S. W. 585. Some courts have allowed 
the insurer full recovery on premium, notes after default in their payment. 
Such are cases where in consideration for the insurer’s promise to continue 
the policy in force, the face value of the note is expressly agreed to be the 
premium rate for the extension period in case the note is unpaid. Jefferson 
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